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On January 5, 1967, a panel of this Court entered a 


judgment, per curiam, affirming a judgment of the District Court 


denying appellant's petition for habeas corpus without a hearing, 


opinion, findings of fact, or conclusions of law. Appellant 
| 
respectfully moves this Court to grant a rehearing of his case 
| 


en banc. 


Statement of the Case 


| 
Appellant is presently in custody serving a sentence of 


5 to 15 years imposed by the District Court, Holtzofé, J., pur- 

| 
Suant to a judgment of conviction for rape. On November 12, 1965, 
he filed a petition for habeas corpus alleging that he is being 


illegally detained and that his conviction is invalid because of 
denial of his constitutional rights. 


Specifically, appellant alleged that when he was taken for 


preliminary hearing before the United States Commissioner for the 
District of Columbia, he had no money or counsel to assist him 
and had no money at home or anywhere else with hich to retain 

counsel. He alleged that the Commissioner told him that he could 


proceed without a lawyer, postpone the hearing until he retained 


one, or waive the hearing, but that the Commissioner did not 
advise him that he had a right to free legal assistance. He 


| 
stated that he therefore proceeded with the hearing without the 


assistance of counsel, solely because he was not advised of the 
availability of free legal aid and because his codefendant, 
Reginald Carrell, told the Commissioner that he would proceed 
without a lawyer. Appellant further stated that at the time of 
his appearance before the Commissioner, he was 18 years old, had 
no knowledge of law, and had gone only to the 8th grade in 
school in a special class for poor learners, doing third and 
fourth grade work. 

Appellant further alleged that the absence of counsel at 
his preliminary hearing prejudiced him in the following ways: 

(1) That his trial counsel was disadvantaged because he 
was ignorant of what had occurred at appellant's preliminary 
hearing and therefore could not capitalize on contradictions in 
the testimony of the complainant Paulette Jackson and present 
these contradictions to appellant's trial jury; 


(2) That the Government submitted before the Commissioner 


and the Grand Jury a written statement obtained from another co- 


defendant, Norman Price, who at the time was 17 years old, could 
hardly read and write, and gave the statement while in illegal 
detention; this statement allegedly contained untrue statements 
relating to appellant and detrimental to him; 

(3) That if he had been assigned counsel at the prelimi- 
nary hearing, the hearing might have been postponed to allow 


counsel] to prepare the case; cross-examination and the submission 


3 - 


of evidence on appellant's behalf might have persuaded the 
Commissioner to order him discharged for lack of probable cause, 


| 
or he might not have been indicted by the Grand Jury for rape 
| 
| 
as a principal. 


Appellant requested a hearing on his petition. 


The District Court, McGarraghy, J., denied the issuance 
of the writ, without a hearing and without opinion, findings of 
| 


fact, or conclusions of law. Leave to appeal without prepayment 


of costs was denied by the District Court. 
| 


| 
Appellant thereafter petitioned this Court for leave to 


| 
appeal without prepayment of costs. This Court, by order of 
| 


January 19, 1966, held the petition in abeyance and appointed 
present counsel for the purpose of filing a memorandum on 
whether the failure to afford a defendant the opportunity to be 
represented by appointed counsel at his preliminary hearing is 
subject to a collateral attack under Section 2255 of Title 28 of 
the United States Code. Such a memorandum was filed and this 


Court then allowed this appeal. 
After further briefs and oral argument the panel of 


this Court entered its judgment affirming the Court below. 
iy | 
Its per curiam order merely cited an earlier decision of another 
| 
| 
panel of this Court, Nance v. United States, i U. S. App. 


D.C. » 359 F.2d 273 (1966). 
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Reasons for Granting the Petition 


The decision of the panel appears to place this Court 
in conflict with other circuits on the important question whether 
the failure to afford a defendant the opportunity to be 
represented by appointed counsel at his preliminary hearing is 
subject to collateral attack under Section 2255. 

The panel decision appears to hold that such relief is 
unavailable under Section 2255. This is so because Section 2255 
requires a hearing on a petition alleging a denial of constitu- 
tional rights unless the motion, files and records of the 
"conclusively show" that the prisoner is entitled to no relief. 
Despite the statutory mandate, appellant has never received a hear 
ing on his claims of denial of constitutional right and the holding 
of the panel must be that relief is unavailable to him even if 

: af 
his claims are valid. 

In contrast to the panel in this case, other federal 
courts have recognized the availability of relief under Section 225 
to a prisoner alleging, as here, that he was not afforded counsel 
at preliminary hearing and was thereby prejudiced in his defense 


at trial. Even when these courts have ultimately denied relief 


i/ The factual allegations of his petition for habeas corpus 
must be taken as true at this point, since the Government has 
never responded to them and there has never been a hearing to 
resolve them. House v. Mayo, 324 U.S. 43, 45 (1945). 


aro ee 
under Section 2255, they have done so because of failure by the 
prisoner to meet the requisite standard for showing prejudice, 

not because a conviction is insulated from soi tetecal: attack on 
this ground. 


The cases in other circuits make it clear that when such 
| 


allegations are made, the petition should not be summarily dis- 


missed or denied by the District Court. Under Sectipn 2255, the 


| 
Court should conduct an inquiry into the merits of the allegations, 
affording the prisoner a plenary hearing to demonstrate how his 
| 


defense was prejudiced by the lack of counsel at preliminary 
hearing. 
| 
Taus, the Fourth Circuit has stated: 


"Tn our view Hamilton [Hamilton v. Alabama, 
368 U.S. 52 (1961)] and White [White v. Maryland, 
373 U.S. 59 (1963)] teach that an accused is denied 
rights afforded him under the sixth amendment when he 
is subjected to an arraignment or to a preliminary | 
hearing without the assistance of counsel, where events 
transpire that are likely to prejudice his ensuing 


trial. The Court, in each case, refused to speculate 
as to whether in fact prejudice actually accrued. 


"Thus, the thrust of Powell's [Powell v. Alabama, 
287 U.S. 45 (1932)] admonition that an accused has a 
right to counsel ‘at every step in the proceedings 
against him,' as borne out by subsequent decisions, 
including Hamilton and White, seems to be that if the 


effectiveness of legal assistance ultimately! furnished 
an accused is likely to be prejudiced by its! prior de- 


nial, the earlier period may be deemed a critical stage 
in the judicial process and a conviction obtained in 
such circumstances is rendered invali 

Peperseck, 332 F.2d 341, 343-344 (4th Cir. 1964) 
(emphasis added.) 
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The Ninth Circuit indeed has refused to consider on 
direct appeal allegations of denial of counsel at preliminary 
hearing, preferring that the matter be first considered and 
decided by the District Court in a proceeding under Section 2255. 


Robbins v. United States, 345 F.2d 930, 932-933 (9th Cir. 1965). 


See also United States ex rel. Cooper v. Reincke, 219 F. Supp. 


733 (D. Conn. 1963), aff'd, 333 F.2d 608 (2d Cir. 1964), cert. 
denied, 379 U.S. 909. 

Indeed, this Court itself has previously treated claims 
of denial of counsel at preliminary hearing as cognizable on 
collateral attack. Council v. Clemmer, 83 U.S.App. D.C. 42, 
165 F.2d 249 (1947). 

The prisoner there alleged, inter alia, that he was 
denied counsel at preliminary hearing. The District Court 
dismissed the writ without a hearing. This Court reversed and 


ordered a hearing, stating: 


"  o, . the limitations upon the remedy 
afforded by habeas corpus should be flexible 

and readily available to preveat manifest in- 
justice, for, as Mr. Justice Black has expressed 
it, the principles, judicially established for 
the delimitation of habeas corpus action ‘must 
be construed and applied so as to preserve--not 
destroy--constitutional safeguards of human life 
and liberty.' 


* 


"Bearing our obligation to look through the form 
and into the very heart and substance of the matter it is 
our opinion that the rudimentary demands of! justice can 
only be served by remanding this case to the lower court 
for further proceedings. 

* oe | 
| 
. . . if these contentions be true in fact, it 
is obvious that no other legal’ procedural remedy is 
available to grant deserved relief for a violation of 
constitutional rights. To deny corrective judicial 
process under such circumstances would be to promise 
injustice. (83 U.S. App. D. C. at 43-44, 165 F.2d at 
250-251) ." 2/ | 


The panel decision thus represents a departure from 
the settled course of decision in this and other Circuits. This 
Court en bane should decide whether it wishes sdchia conflict to 
develop. Section 2255 is too important a statute,| especially 


in view of its frequency of use in this jurisdiction, to be left 


: : : ei es -| 
unclear because of conflicting judicial constructions. 


Respectfully submitted, 
aT as Cnr 


DANIEL A. REZNECK | 


Attorney for pps det 


2f In Nance v. United States, supra, the sole authority 
relied on by the panel, the District Court held a hearing on the 
claims. Nance is thus wholly consistent with appellant's legal 
position and simply does not support the panel decision in this 
case. | 

| 
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Attorney for Appellant 
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